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plans will, to the best of his knowledge 
and opinion, prevent overtopping of the 
dike. The certification, along with a 
written identification of alternate de-
sign features or operating plans pre-
venting overtopping, must be main-
tained at the facility. 

(h) Surface impoundments that are 
newly subject to RCRA section 
3005(j)(1) due to the promulgation of ad-
ditional listings or characteristics for 
the identification of hazardous waste 
must be in compliance with paragraphs 
(a), (c) and (d) of this section not later 
than 48 months after the promulgation 
of the additional listing or char-
acteristic. This compliance period shall 
not be cut short as the result of the 
promulgation of land disposal prohibi-
tions under part 268 of this chapter or 
the granting of an extension to the ef-
fective date of a prohibition pursuant 
to § 268.5 of this chapter, within this 48- 
month period. 

[50 FR 16048, Apr. 23, 1985. Redesignated at 57 
FR 3492, Jan. 29, 1992. 50 FR 28749, July 15, 
1985, as amended at 55 FR 11876, Mar. 29, 1990; 
57 FR 3492, Jan. 29, 1992; 57 FR 37267, Aug. 18, 
1992; 71 FR 16911, Apr. 4, 2006; 71 FR 40275, 
July 14, 2006] 

§ 265.222 Action leakage rate. 
(a) The owner or operator of surface 

impoundment units subject to 
§ 265.221(a) must submit a proposed ac-
tion leakage rate to the Regional Ad-
ministrator when submitting the no-
tice required under § 265.221(b). Within 
60 days of receipt of the notification, 
the Regional Administrator will: Es-
tablish an action leakage rate, either 
as proposed by the owner or operator 
or modified using the criteria in this 
section; or extend the review period for 
up to 30 days. If no action is taken by 
the Regional Administrator before the 
original 60 or extended 90 day review 
periods, the action leakage rate will be 
approved as proposed by the owner or 
operator. 

(b) The Regional Administrator shall 
approve an action leakage rate for sur-
face impoundment units subject to 
§ 265.221(a). The action leakage rate is 
the maximum design flow rate that the 
leak detection system (LDS) can re-
move without the fluid head on the 
bottom liner exceeding 1 foot. The ac-
tion leakage rate must include an ade-

quate safety margin to allow for uncer-
tainties in the design (e.g., slope, hy-
draulic conductivity, thickness of 
drainage material), construction, oper-
ation, and location of the LDS, waste 
and leachate characteristics, likeli-
hood and amounts of other sources of 
liquids in the LDS, and proposed re-
sponse actions (e.g., the action leakage 
rate must consider decreases in the 
flow capacity of the system over time 
resulting from siltation and clogging, 
rib layover and creep of synthetic com-
ponents of the system, overburden 
pressures, etc.). 

(c) To determine if the action leak-
age rate has been exceeded, the owner 
or operator must convert the weekly or 
monthly flow rate from the monitoring 
data obtained under § 265.226(b), to an 
average daily flow rate (gallons per 
acre per day) for each sump. Unless the 
Regional Administrator approves a dif-
ferent calculation, the average daily 
flow rate for each sump must be cal-
culated weekly during the active life 
and closure period, and if the unit 
closes in accordance with § 265.228(a)(2), 
monthly during the post-closure care 
period when monthly monitoring is re-
quired under § 265.226(b). 

[57 FR 3492, Jan. 29, 1992] 

§ 265.223 Containment system. 
All earthen dikes must have a protec-

tive cover, such as grass, shale, or 
rock, to minimize wind and water ero-
sion and to preserve their structural 
integrity. 

§ 265.224 Response actions. 
(a) The owner or operator of surface 

impoundment units subject to 
§ 265.221(a) must develop and keep on 
site until closure of the facility a re-
sponse action plan. The response action 
plan must set forth the actions to be 
taken if the action leakage rate has 
been exceeded. At a minimum, the re-
sponse action plan must describe the 
actions specified in paragraph (b) of 
this section. 

(b) If the flow rate into the leak de-
tection system exceeds the action leak-
age rate for any sump, the owner or op-
erator must: 

(1) Notify the Regional Adminis-
trator in writing of the exceedance 
within 7 days of the determination; 
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